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To the Attorney-General’s Department  
17  November 2023 

 
 
Fitzroy Legal Service acknowledges that our offices are located on the stolen lands of the Wurundjeri 
and other Peoples of the Kulin Nation whose sovereignty was never ceded. We pay our respects to 
their Elders past and 
present. 
 
 

 
 

 

 

 

 

 

 

 

 



 

2 
 

 

Acknowledgement  

We are grateful to our clients, colleagues and communities for trusting us with their stories, and we 

honour the many victim survivors of gender-based violence we work closely with. The case examples 

in this submission are drawn from the work of Fitzroy Legal Service. All identifying details have been 

changed or omitted. 

 

About Fitzroy Legal Service  

Fitzroy Legal Service (FLS) has worked with the Victorian community since 1972 to achieve access to 

justice and more equitable legal outcomes. FLS provides legal information, advice, casework, and 

representation in the areas of civil law, family violence, family law and criminal law, with a specific 

focus on working with communities who are disproportionately negatively impacted by law and 

policy, and those who face systemic barriers to accessing justice due to poverty, discrimination, 

family violence, trauma, drug use, disability, contact with the criminal justice system and 

incarceration. 

 

In 2019 we merged with the Darebin Community Legal Centre and now operate from four offices 

across Fitzroy, Reservoir, the Neighbourhood Justice Centre in Collingwood and the Pride Centre in 

St Kilda. We also deliver legal services through a range of outreaches including alcohol and other 

drug services, needle and syringe programs and the Medically Supervised Injecting Room, specialist 

youth, mental health and LGBTIQA+ services and five family law and family violence Health Justice 

Partnerships across Yarra and Darebin. We provide duty lawyer services at the Neighbourhood 

Justice Centre in Collingwood and the Heidelberg Magistrates’ Court’s Specialist Family Violence 

Court. 

 

FLS also operates a Night Service on weekday evenings, which provides free legal advice regarding a 

range of issues including employment, family law, tenancy, debts and infringements. 
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About our Feedback  

FLS welcomes the opportunity to provide feedback on the Family Law Amendment Bill (No 2.) 2023 

(“the Exposure Draft”).   

 

FLS’s expertise is derived from our experience as a provider of free and affordable legal services with 

a substantive family law and family violence practice. We are uniquely placed to provide 

commentary on this consultation, arising from our expertise working with victim survivors of family 

violence and other forms of gender-based violence, as well as with people who engage in or use 

gender-based violence, including family violence. 

 

We primarily act for victim survivors of family violence, who are predominantly women and gender 

diverse people, many of whom come from migrant or culturally and linguistically diverse 

backgrounds. We regularly provide family law advice and conduct casework for both property and 

parenting matters. FLS is one of the few community legal centres that provides advice and casework 

on family law property matters. However, our resources are limited, and we can only assist a small 

portion of community members who are seeking legal assistance and cannot afford to engage a 

private family lawyer.   

 

FLS does not seek to respond to each question posed in the consultation paper, but rather to 

provide commentary and feedback on questions to which we have a specific response or 

recommendation as to how the Exposure Draft could be strengthened. 

 

 

 

 

 

 

 

 



 

4 
 

FLS RESPONSE TO REQUEST FOR FEEDBACK 

 

SCHEDULE 1: Property Reforms  

 

Codifying the property decision-making principles   

QUESTIONS 1 Does the proposed structure of the property decision-making principles achieve a 

clearer legislative framework for property settlement? 

QUESTION 2  If not, please expand on what changes you think are required and why. 

FLS agrees that the proposed structure of the property decision-making principles achieves a clearer 

legislative framework for property settlements.  

FLS agrees that the removal of section 79(4)(e) of the Family Law Act 1975 (‘FLA’) which cross-

references spousal maintenance factors (contained in s75 of the FLA) will make it easier for self-

represented litigants to navigate the factors the Federal Circuit and Family Court of Australia (‘the 

Court’) shall take into account when considering orders in property proceedings.   

A substantial proportion of FLS’s clients face barriers to accessing justice due to having low 

English proficiency, limited language and literacy skills, limited technological literacy and 

limited knowledge of the law or ability to interpret legislation. The proposed structure of 

the property decision-making principles means that the principles are clearer and easier to 

interpret. 

 

 

Just and Equitable Overarching Requirement  

QUESTION 3 Do you agree with the proposed framing of the just and equitable requirement as an 

overarching consideration through the decision-making steps?  

FLS agrees with the proposed framing of the just and equitable requirement as an overarching 

consideration through the decision-making steps.  
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Effect of Family Violence  

QUESTIONS 5 Do the proposed amendments achieve an appropriate balance in allowing the court to 

consider the relevance and economic impact of family violence as part of a family law property 

matter, without requiring the court to focus on issues of culpability or fault? 

QUESTION 6  Do you agree with the proposed drafting, which requires the court to consider the 

effect of family violence to which one party has subjected the other? 

FLS broadly supports the effect of family violence being included as a factor to be considered by the 

Court when determining a family law property settlement.  

FLS regularly works with victim-survivors who have had their ability to earn an income or contribute 

to the home limited by the effect of family violence. Many victim-survivors have been unable to work 

or have had to leave the workforce for extended periods of time or cease studying due to their ex-

partner’s conduct and/or the mental and physical injuries they have sustained.  Victim-survivors may 

also have ongoing expenses which flow from the effects of family violence, including medical bills 

and/or counselling.  These expenses may be for the clients themselves but also for any children to 

the relationship who may have been exposed to the family violence.  This will often leave victim-

survivors of family violence in a financially precarious situation post-separation.  

In situations where the family violence has been in the form of financial abuse, the victim-survivor 

may be unaware of the financial position of the parties and what they may be entitled to in a 

property settlement.  FLS regularly represents clients who are of the incorrect belief that they have 

no right to a property settlement for such reasons as the property being in the other party’s name.  

At present, the principle from Kennon1 is the authority which a Court will look to when considering 

family violence as a factor affecting a party’s contributions:  

“where there is a course of violent conduct by one party towards the other during the marriage which 

is demonstrated to have had a significant adverse impact upon that party's contributions to the 

marriage, or, put the other way, to have made his or her contributions significantly more arduous than 

they ought to have been, that is a fact which a trial judge is entitled to take into account in assessing 

the parties' respective contributions within s 79.”2  

This principle is only applied when a causal link can be established between the perpetrator’s 

behaviour and the victim-survivor’s contributions.3  This is a high threshold for the principle to be 

 
1 Marriage of Kennon (1997) 22 Fam LR 1.  
2 Marriage of Kennon (1997) FLC 92-757 at 84, 294. 
3 Jarrett & Jarrett [2009] FMCAfam 55.  
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applied. In addition, self-represented litigants may not be aware of the principles’ existence and may 

not have the knowledge or resources to be able to apply the principle to their case.  

It is FLS’s view that the amendment proposed would make it clear that the Court can consider the 

effect of family violence on a party’s contributions, including expenses which flow from the effects of 

family violence.  

However, the effect of family violence cannot be assessed without a finding of fact from the Court, or 

another relevant jurisdiction, that family violence has been perpetrated by one party to the 

proceedings, onto the other party. The wording of the proposed paragraphs 79(4)(ca) and (cb) and 

79(5)(a) indicate that the court will need to determine whether family violence has occurred, in 

order to take into consideration the effect the family violence has had on one party, due to conduct 

of another party.  

Proving that family violence has occurred can be very difficult and can cause ongoing trauma for 

victim-survivors. Family violence often occurs within the privacy of the family home, where there are 

no witnesses. Physical forms of violence are difficult to prove without medical evidence, or police 

records. Non-physical forms of family violence are extremely difficult to prove as evidence may be 

limited to the evidence of the victim-survivor.  

It is recommended that the provision include the standard of proof required for the Court to take 

effects of family violence conduct into consideration.  For instance, would a Family Violence 

Intervention Order (or equivalent Orders in States other than Victoria) from a Magistrates’ Court be 

sufficient to establish family violence has occurred?  Would such an order be sufficient even in 

circumstances where the Family Violence Intervention Order has been agreed to without admission?  

In the absence of a Family Violence Intervention Order, recognising that not all victims-survivors seek 

or obtain a Family Violence Intervention Order, what evidence would need to be provided and to 

what satisfaction?  

If a Family Violence Intervention Order is sufficient to establish that family violence has occurred, this 

may result in increased contested Family Violence Intervention Order proceedings in the Magistrates’ 

Court, which could in turn lead to risks to victim-survivors.  

Another potential unintended consequence of this proposed amendment is that the parties may 

focus on whether family violence has occurred. This could increase animosity between parties and 

lessen the likelihood of matters being resolved by consent.  

 






















